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Chapter 12 Bankruptcy came 
into effect on November 26, 
1986. This law was enacted to 
aid family farmers as financial 
difficulties in the agricult-
ural sector continue. 
Following is an explana-
tion of the provisions of the 
new law. This explanation 
follows the law as written, 
section by section. A study of 
the explanation in comparison 
with the law should aid in 
understanding. Section 
references are to the amended 
title 11 of the United States 
Code, which is the Bankruptcy 
Code. 
SECTION 101, DEFINITION OF 
FAMILY FARMER 
A family farmer is an 
individual, or an individual 
and spouse, operating a farm 
whose total debt does not 
exceed $1,500,000 of which 80 
percent is related to the 
farming operation. If the debt 
on the residence is separate 
from the farm debt that debt is 
not used as the 80 percent is 
calculated. These tests do not 
include undetermined amounts 
for which a family might become 
responsible; i.e., a pending 
law suit for an accident. The 
farm family must have also 
received 50 percent or more of 
their gross income from farming 
during the tax year preceding 
the year of filing bankruptcy. 
It is also possible for a 
partnership or a corporation to 
be considered a family farmer 
and to file under Chapter 12. 
The partnership or corporation 
must meet the $1,500,000 and 
80 percent tests of the above 
paragraph the same as an 
individual. In addition, 50 
percent or more of the stock 
or equity must be held by one 
family and relatives of the 
family. The same family or 
relatives must be operating 
the farm. Also, 80 percent of 
more of the value of the 
assets in the partnership or 
corporation must be related to 
the farminq operation. The 
stock of a corporation cannot 
be publicly traded. 
In addition to the above 
tests the family farmer must 
have an annual income which is 
sufficiently stable and 
regular to enable payments 
under the plan which filed 
with the court. This is a 
subjective test which may be 
contested in court. It wo~ld 
seem the best time to meet 
this test would be in the 
preparation of a defendable 
plan. 
A farming operation which 
cannot meet these definitions 
still has the.other chapters 
of bankruptcy available. 
Those are chapters 7, 11, or 
1 3 • 
SECTION 1201, STAY AGAINST 
CODEBTOR 
Stay is a common concept 
in bankruptcy. In the 
broadest of terms stay means 
collection efforts of the 
creditor are put on hold. 
Under other chapters of the 
bankruptcy code as well as in 
Chapter 12 stay is granted to 
the person or persons filing 
bankruptcy. Within Chapter 12 
stay is also granted to a 
codebtor on a consumer debt. 
Note this stay is granted to 
codebtors for consumer type 
debt not business debt. 
The creditor has the right 
to ask the court for relief 
from this stay. If the court 
grants the relief the codebtor 
.again 1> ec om e s 1 i a b 1 e • I f a 
'CT'editoT files a motion for 
relief from stay, the debtor or 
codebtor must file an objection 
~itnin 20 days or the stay will 
~~ lifted without an opportun-
1Jt y to object. 
SECTION 1202, TRUSTEE 
Chapter 12 bankruptcy 
1oeses will have a trustee 
~pointed. The trustee is 
-b:asically re•sponsible for 
monitoring the plan of payments 
to creditors. The trustee has 
the ability to question the 
valuation of property brought 
into the bankruptcy, the 
confirmation of the plan, any 
~dification to plan and the 
~ale of any of the property in 
the bankruptcy, Also, if the 
farmer ceases to be the debtor 
in possession the trustee shall 
p.er•form the duties of the 
debtor in possession. 
The trustee is paid a 
~ercentage of tne payments made 
under the plan. The percentage 
shall be 10 percent uf the 
first $450,000, and 3 pe~cent 
on .-aunts over $450,000. 
The trustee within a 
Chap'ter 12 has similar dubies 
to bhe trustee within a Chapter 
13. Under a Chapter 11 usually 
~o ~ustee is appointed. 
SECTION 1203, 
RIGHTS AND POWERS OF DEBTOR 
The debtor, farmer, shall 
be responsible for continuing 
to operate the business. The 
debtor is responsible for 
filing: a list of creditors~ a 
schedul~ of assets and 
liabilities, a schedule of 
current income and expendi-
tures, a statement of the 
debtor's financial affairs, 
and a plan. The plan is 
discussed at section 1221 and 
1222. 
SECTION 1204, ~EMOV&L SF 
DE6TOR AS DEBTnR IN POSSESSIO~ 
The farmer may be rem~wed 
fr~m being the debto~ in 
possession u~on couTt order. 
The court order may ~ wiven 
upon a party in interest, 
!~ely a cr~ditor or the 
t~ustee, making such ~ 
~uest. Reasons for such a 
~~uest would inclu~~ f~aud, 
d~honesty, incompeteRce, or 
g~ss mismanagement. The 
l"e.«roval of t,he ·debtor in 
p~ssession by the court can 
only happen after notice to 
the debtor and a hearing. Th~ 
debtor can be removed at any 
t~~e throughout the bankruptcy 
prDceeding. It is alsn 
possible for the debtor to be 
reinstated as de~tor in 
possession. 
SE'CTHIN 1205, 
ADEQUATE PROTrtTION 
A secured vCTedit..or is 
a~itled to adequate protect-
ion after bankruptcy has been 
f~led. This means the 
cmeditor's 
able to 
position should be 
be prohected frem 
deterioration. A 
is erltitled to 
,f \..IJrt her 
c;oeditor 
•Bdequ.ate p'l'otect.iom tb.ecause 'tl f 
concepts like stay; use, sale 
or lease of property in the 
bankruptcy; and the debtor 
being able to grant a priority 
to creditors who enable the 
operation of the business after 
the filing of bankruptcy. 
Adequate protection may be 
provided by: 1) requiring cash 
payments to a creditor; 2) 
providing an additional or 
replacement lien; 3) paying the 
farmland creditor a reasonable 
rent based upon rental value, 
net income and earning capacity 
of the property; or 4) the 
granting of such other relief 
as will adequately protect the 
value of property securing a 
claim or of ownership interests 
in leased property. 
The Chapter 12 law 
introduces one new concept into 
adequate protection which has 
troubled real estate creditors. 
That is the concept of a fair 
rental payment in lieu of the 
regular amortized payments. 
This can be a drastic reduction 
in the payments. Creditors are 
responding by indicating they 
will not be focusing as much on 
adequate protection until after 
the confirmation of plans is 
achieved. 
SECTION 1206, 
SALES FREE OF INTERESTS 
This provision mainly 
stops blockage of a sale of 
farmland or equipment by a 
creditor. The creditor is 
protected by having their 
interest attach to the proceeds 
from the sale. Any sales under 
this provision are by the 
trustee and only after notice 
and a hearing. 
SECTION 1207, 
PROPERTY OF THE ESTATE 
The bankruptcy estate 
includes, basically, all the 
property of the farmer brought 
into bankruptcy, plus property 
acquired by the farmer after 
date of filing plus earnings 
from services performed by the 
farmer after the date of 
filing. 
SECTION 1208, 
CONVERSION OR DISMISSAL 
A Chapter 12 case can be 
converted to a Chapter 7 upon 
request of the debtor. Also, 
on request of the debtor the 
court shall dismiss a case 
under this chapter. This 
request can happen at any time 
during the proceedings. This 
request will not be granted if 
the case has previously been 
converted from Chapter 7 or 11 
to Chapter 12. 
It is also possible for a 
creditor, trustee or other 
party in interest to request a 
dismissal from a Chapter 12. 
Such a dismissal can only be 
granted after notice and a 
hearing. 
Reasons a party in 
interest might request a 
dismissal include: unreason-
able delay or gross mismanage-
ment by the debtor to the 
detriment of creditors; 
nonpayment of fees and 
charges; failure to timely 
file a plan; failure to 
commence making timely 
payments set forth by a 
confirmed plan; denial of 
confirmation of a plan and 
denial of a request for 
additional time to modify the 
plan or file another; material 
default by the debtor in 
meeting terms of a confirmed 
plan; revocation of a confirmed 
plan and denial of acceptance 
of a modified plan; meeting of 
the conditions set forth in a 
confirmed plan; or continuing 
diminution of the estate with 
little chance to change the 
situation. 
A Chapter 12 case can be 
converted to a Chapter 7 or 
dismissed upon a showing that 
the debtor has committed fraud. 
This is the only provision of 
the bankruptcy code which 
allows involuntary liquidation 
of a farmer. 
The creditor's ability to 
request a conversion or 
dismissal for one of many 
reasons should cause debtors to 
comply with deadlines and 
attempt to manage the business 
according to the plan. If a 
dismissal occurs the protection 
of bankruptcy is lost. 
SECTION 1221, filiNG THE PlAN 
The plan for making 
pQyments to creditors must be 
filed within 90 days of the 
date of the order for relief. 
The order for relief is 
considered to granted on the 
same day the bankruptcy is 
filed. The court may grant an 
extension of this 90 day 
deadline but only if facts show 
the reasons are substantially 
justified. It is anticipated 
extensions will only be granted 
for unusual circumstances. As 
will be discussed under 
sections 1223 and 1229, plans 
which are filed may be modi-
fied. 
SECTION 1222, CONTENTS OF PlAN 
plan 
of 
sets 
the 
forth how 
bankruptcy 
estate are to be compensated. 
The funds which are to be 
dispersed to creditors are 
submitted to the trustee for 
supervision and control. 
The plan is to provide 
for full payment of claims 
entitled to priority. Those 
claims include: administration 
expenses; up to $2,000 of 
wages earned by each employee 
within 90 days before filing 
the bankruptcy; claims of up 
to $2,000 for contributions to 
employee benefit plans per 
employee; deposits of up to 
$900 per individual for the 
purchase, lease, or rental of 
personal, family or household 
goods or services; and 
unsecured claims of governmen-
tal units. 
The plan is to provide 
equal treatment for each claim 
within a particular class of 
claims. 
The plan may provide the 
following: a class or classes 
of unsecured creditors; modify 
the rights of holders of 
sa~ured or unsecured claims; 
for the curing or waiving of 
default; for the payment of 
unsecured claims concurrently 
with the payment of secured 
claims; curing of default and 
tne maintenance of payments 
while the case is pending on 
~laims which will not be paid 
entirely until after the case 
is dismissed; for the assump-
tion, rejection, or assiqnment 
of any executory contract 
(contracts to be c~mpleted in 
the future); for payment of a 
claim from property of the 
estate; for the sale or 
distribution of all the 
p~cperty of the estate; for 
pa~ent of secured claims for 
a period which ex~eeds t~e 
bankruptcy; for vestinq of the 
property in the debtor on 
confirmation of the plan; and 
include other appropr1ate 
provisions. 
The plan is to provide for 
completion within three years. 
However, payments for secured 
claims may extend beyond the 
period of bankruptcy. The 
court may, for cause, extend a 
Chapter 12 up to no lonqer than 
5 years. 
SECTION 1223, MODifiCATION Of 
THE PLAN BEFORE CONfiRMATION 
A debtor may modify the 
submitted plan any time before 
confirmation so long as the 
modification meets the criteria 
for plans set forth in section 
1222. 
SECTION 1224, 
CONFIRMATION HEARING 
The court shall hold a 
hearing on the plan to achieve 
confirmation of it. Creditors 
(secured and unsecured), 
trustees and other parties of 
interest may object to the 
confirmation. The hearing and 
confirmation are to be conclud-
ed within 45 days after the 
filing of the plan. for cause 
the court may grant an extens-
ion of this 45 day period. 
The law attempts to have 
plans submitted and confirmed 
within 135 days of the filing 
date. This is a short time 
period 
expedite 
ings. 
purposely set to 
Chapter 12 proceed-
the 
SECTION 1225, 
CONFIRMATION OF PLAN 
This section 
standards 
identifies 
for court 
acceptance of the plan submit-
ted bv thP debtor. Those 
tests are: 1) the plan must 
comply with the provisions of 
Chapter 12 law; 2) amounts to 
be paid before confirmation 
have been paid; 3) the plan is 
proposed in qood faith; 4) 
each unsecured claim must 
receive an amount equal to or 
exceeding what would have been 
received if the debtor would 
have liquidated on date of 
filinq: 5) each holder of a 
secured claim has accepted the 
plan, retains a lien on the 
secured property, receives a 
value for the claim not less 
than the value on the effect-
ive date of the plan, or that 
the property is turned over to 
the creditor; and 6) the 
debtor will be able to make 
payments under the plan. 
Holders of unsecured 
claims do not have the ability 
to accept or reject the plan. 
Unsecured creditors may file 
an objection to the plan. If 
such an objection is filed the 
court may not approve the plan 
unless either such claim or 
claims are paid in full or all 
disposable income in the 3 to 
5 year period is applied to 
make payments under the plan. 
Disposable income means income 
which is received by the 
debtor and which is not 
reasonably needed for support 
of the debtor and his depend-
ents or for expenditures 
necessary for continuation, 
preservation, and operation of 
the business. 
SECTION 1226, PAYMENTS 
All payments made to 
creditors under the plan are 
to be made by the trustee. 
Funds received prior to 
confirmation of the olan are 
to be held by the trustee. If 
the plan is not confirmed the 
funds held by the trustee shall 
be returned to the debtor after 
e~penses incurred in filing and 
management of the bankruptcy to 
the date of dismissal are paid. 
If the plan is confirmed the 
trustee shall make all payments 
to creditors under the plan. 
Before such payments are made 
to creditors, the trustee shall 
be sure the priority e~penses 
identified in secticn 1222 
above and trustee fees are 
paid. 
SECTION 1227, 
EFFECT OF CONFIRMAtiON 
Confirmation of a plan is an 
important ~vent. Confirmation 
has the effect ef binding the 
debtor, creditors, partners in 
the case of a partnership and 
equity holders in the case of a 
corporation. This effect of 
binding is true whether or not 
a creditor accepted the plan 
and whether or not a creditor 
receives payments under the 
plan. 
SECTION 1228, DISCHARGE 
Discharge is to occur as 
soon as possible after the 
debtor has completed payments 
under the plan. Discharge 
releases the debtor from all 
debts provided for under th~ 
plan with some exceptions. if 
the plan provided for continued 
payments to secured creditors 
over a time longer than the 
bankruptcy period those future 
payments are not discharged. 
If the debtor elected by filing 
a waiver with the court prior 
to obtaining a discharge to 
have certain discharqeable 
debts continue those debts 
would not be disdharged. 
Creditor claims which were not 
listed when the bankruptcy was 
filed are not discharqed. 
Certain claims are not 
d1schargeable in bankruptcy; 
i.e., certain taxes; credit 
obtained under false pretens-
es; alimony~ maintenance or 
support payments owed a former 
spouse or a child under court 
order; and certain student 
loans. 
SECTION 1229, MODIFICATION Of 
PLAN AFTER CONfiRMATION 
A plan may be modified 
during the bankruptcy period 
on request of the debtor, the 
trustee, or the holder of aA 
allowed uns~cured claim. 
Reas~ns for modifyinq a plan 
are: 1) to increase or reduce 
the amount of payments on 
claims of a particula~ class, 
2) to extend or reduce t~e 
time for payments, or 3~ t~ 
alter the payment to a 
particular creditor if 
payments have been made to 
that creditor other than under 
the plan. Extensions cannot 
cause the bankruptcy to 
continue beyond 3 years unless 
the court approves an extens-
ion, which may extend the 
period up to 5 years. 
SECTION 1230, REVOCATION OF 
AN ORDER OF CONFIRMATION 
A party in interest, 
usually a creditor or the 
trustee, can request a 
revocation of a confirmed 
plan. The reason for such a 
request would be if a confirm-
ation was obtained by fraud. 
A request for revocation must 
be made within 180 days after 
confirmation. 
SECTION 1231, 
SPECIAL TAX PROVISIONS 
This section of Chapter 12 law 
relates only to state and lncal 
taxes, not to Federal taxes. 
Any state or local income taxes 
resulting within the bankruptcy 
estate will be the obliqations 
of the estate, not in any way 
the independent responsibility 
of the debtor. Also any state 
or local taxed imposed because 
of property transfers to or 
from the bankruptcy estate are 
to be waived. An example 
transfer tax in Ohio is the tax 
imposed when real estate 
ownership is changed. 
It is important to note 
that this section does not 
relate to Federal taxes. With 
Chapters 7 and 11 any federal 
income taxes incurred within 
the estate are not the respons-
ibility of an individual 
debtor. This federal tax 
shelter within Chapters 7 and 
11 is not extended to partner-
ships or corporations, just to 
individuals. The possibility 
of taxes remaining the respons-
ibility of Chapter 12 debtors 
could cause some individual 
debtors to file a Chapter 7 or 
11 if major federal taxes 
liabilities are projected. 
SECTION 256, CONVERSION FROM 
CHAPTER 11 TO CHAPTER 12 
This section of the law 
makes it possible for a debtor 
to request the court to convert 
a Chapter 11 case to Chapter 
12. Other sections of the code 
make it possible for a Chapter 
11 bankruptcy to be converted 
to a Chapter 13 if the debtor 
qualifies. The code in other 
sections also makes it possible 
to convert from a Chapter 11, 
12, or 13 to a Chapter 7. 
Farmers cannot be forced 
to convert to a Chapter 7 
liquidation plan from a 
Chapter 11, 12, or 13 with one 
exception. The Chapter 12 law 
at section 1208 permits an 
involuntary conversion from a 
Chapter 12 to a Chapter 7 by 
the court upon a showing that 
the debtor has committed 
fraud. 
